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I. INTRODUCTORY COMMENTS:  

A “grow operation” (or “grow-op”) is a term used to describe the cultivation of the 
plant cannabis, primarily for the production of marijuana buds. The operation usually 
takes place in a sealed environment, to control humidity, temperature and carbon 
dioxide content.  
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This report focuses on grow-operations that are based in residential homes. A grow-op 
found in a home may be licensed or unlicensed (discussed in further detail below). The 
grow-ops may be for genuine medical use, or to produce marijuana for recreation 
and/or profit.  

This report is organised into four main areas:  

1. Regulations Relevant to Grow-Operations;  
 
2. Damage caused by Grow-Operations;  
 
3. Coverage Issues with respect to Grow-Operations; and  
 
4. Conclusions and Recommendations.  

 

II. THE REGULATION OF GROW-OPS:  

A. The 2001 Regulations:  

The Marihuana Medical Access Program (the “Program”) was introduced by the 
Canadian Government in 2001 as part of the Marihuana Medical Access Regulations (the 
“MMAR”).1 The Program allows eligible persons who are prescribed marijuana by a 
medical practitioner to obtain an authorization allowing them to possess 30 days worth 
of their marijuana prescription and produce marijuana themselves (or via a designated 
person). Production of marijuana in a dwelling-place is permitted under the Program.  

Since 2001, the number of people authorized to possess, and often grow, marijuana has 
increased from fewer than 100 to nearly 40,000 in 2014. The Federal Government says 
the current licences translate to approximately 3.5 million plants across the country. 
This rapid expansion has rightly caused concern to insurance companies who write 
property risks in Canada. 

The Program has been plagued with problems, ranging from unsafe grow-ops to 
infiltration by criminals. For example, the Vancouver Sun reported in 2014 that 36 fires in 
British Columbia over the previous eight years were attributable to pot growing.2 One 
quarter of these fires were in homes that had been licensed to grow medical marijuana 
under the Program.  

                                                 
1 SOR/2001-227   
2 April 2, 2014   
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Health Canada recently commented on the problems posed by the Program, noting 
increased health, safety and security risks posed by grow-operations, including 
increased risk of home invasions and diversion, as well as fire and toxic mould hazards 
to homeowners and their communities.  

B. Regulatory Changes:  

In response to the problems caused by the Program, the Federal Government 
announced plans to overhaul the production of medical marijuana. On June 7, 2013, the 
MMAR were amended to prohibit the issuance of licences to home-grow marijuana 
after September 30, 2013, in anticipation of the regulatory changes established by the 
Marihuana for Medical Purposes Regulations (the “MMPR”).3  

Under the MMPR, which was due to come into effect on April 1, 2014, medical 
marijuana production would be restricted to commercial growers (known as “licensed 
producers”), in commercial facilities, out of people’s homes. The new regulations would 
spell the end of residential grow ops, in a move that would be applauded by home 
insurers across the country.  

Unfortunately however, the Federal Government’s plans were halted when the British 
Columbia Supreme Court recently granted an injunction. This court Order exempted 
patients who are licensed to possess or grow medical marijuana under the current 
Program, either for themselves or someone else, from the new regulations that would 
have made the practice illegal. This case is discussed in further detail below.  

C. Allard et al. v. Canada:  

The applicants in this case were a group of medical marijuana “patients” who filed a 
constitutional challenge against the Federal Government on the basis that they would 
be unable to afford marijuana produced by licensed producers under the MMPR, and 
that this inability would likely affect either their health, endanger their liberty, or 
severely impoverish them. The applicants asked for an injunction to essentially preserve 
the status quo until their full constitutional challenge goes to trial. 

The court accepted the applicants’ argument that they would be unable to purchase 
marijuana under the MMPR, finding that the applicants could produce marijuana at 
home for around $0.50 - $2.00 per gram, whereas under the MMPR, the likely price to 

                                                 
3 SOR/2013-119   
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purchase marijuana from a licensed producer would be in the region of $8.00 – $12.0 per 
gram.  

Under the terms of the injunction granted by the court, patients who were licensed to 
grow marijuana as of September 30, 2013, can continue to do so, pending the full trial of 
the constitutional argument. The trial decision was released in February 2016, 
upholding the injunction.  The Federal Court of Canada determined that section 7 of the 
Charter was violated by the government’s implementation of the MMPR. The MMPR 
were declared invalid and that declaration suspended for 6 months to allow the 
government to respond legislatively.  There is no indication the decision will be 
appealed.  The outcome of the Allard decision will have a significant effect on the 
legality of grow operations, which will in turn impact the insurance industry that write 
homeowner’s dwellings.  

III. DAMAGE ARISING FROM GROW OPERATIONS: 

Having a home-based grow operation in a residential area subjects the neighbours to 
some extreme safety concerns, such as poor air quality due to venting systems, 
rundown dilapidated yards, chemical spills that drain into the sewer system, pets 
coming into contact with the chemicals, home invasions by armed criminals (sometimes 
against neighbouring houses), etc. 

 In Allard, the Court heard evidence from the Government that there were six major 
negative effects of grow-ops under the Program, namely:  

1. Diversion: licences being used by criminals to disguise 
commercial-scale grow operations;  

 
2. “Grow-rips”: targeted home invasion and theft of marijuana 

produced in grow-ops – sometimes involving violence and 
weapons;  

 
3. Fires / Electrical Hazards: the RCMP quoted research which 

suggested the fire risk in a home with a grow-op was 24 times 
greater than a regular home;  

 
4. Mould and Toxic Chemicals: poor ventilation and contaminants 

increase the risk of mould to the home and surrounding 
neighbourhoods;  
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5. Noxious Odours: the skunk-like odour that emanates from some 
homes with grow-ops;  

 
6. Risks to Children: the RCMP reports that children living in homes 

with grow-ops were exposed to an increased risk of ingesting 
marijuana (either intentionally or by accident).  

 
In addition to the criminal and moral hazards noted above, we consulted with a 
number of experts to gain a more detailed insight into the type of damage caused by, 
and building issues associated with a residential grow operation:  

 Fire Consultants, to opine on the Building Code implications of a 
residential grow-op;  
 

 Property Restoration experts, to opine on some of the restoration issues 
they encounter following damage to a property caused by a grow 
operation;  
 

 Engineers, to opine on the air quality implications of a residential grow-
op.  

 
The reports of these experts are attached to this report and are summarized below.  
 

A. Fire Consultants:  

A grow-op requires use of chemicals and installation of ventilation systems. The 
conversion of a single family dwelling to include a grow-operation will result in a 
“change of major occupancy” in the building (classified as Group F-3 (light hazard 
industrial) major occupancy. This change in occupancy requires the implementation of 
certain Building Code requirements in order to ensure structural fire protection of the 
building. In addition, a building used as a grow-operation will need to meet other 
requirements under the Code, including ventilation requirements, separation of 
environmentally dissimilar interior spaces and electrical installation requirements.  

Potential damage that may be caused to a grow-operation, includes the following:  

  increased risk of fire;  
 

 unsafe air quality in the house, caused by contaminants used and 
produced as part of the grow-operation;  
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 mould caused by increased humidity typical to most grow-operations  
 

 weakening of structural components of the dwelling, including wall and 
floor assemblies, as a result of mould.  

 
The conversion of a house into a grow-operation requires extensive upgrades for the 
building to be Code-compliant. The viability of the conversion of any existing home 
without a substantial rebuild is unlikely.  
 

B. Property Restoration: 

Property restoration companies are retained by insurers to investigate damages caused 
by grow operations on countless occasions. The magnitude of damage caused by a grow 
operation can vary significantly – from hardly any damage to entire homes having to be 
gutted as a result of water and mould damage.  
 
Restoration companies will typically conclude that a licensed electrician needs to be 
retained in all cases where a grow operation is evident in order to certify the electrical 
work. In addition, an environmental hygienist needs to be retained to sample the air 
quality and consider mould issues.  
 

C. Report of Air Quality Experts:  

In some cases, legal grow operations can be done safely without adversely affecting the 
indoor air quality. However, most of the time, the air quality will be adversely affected 
by a grow operation. The primary factor that affects air quality is increased moisture, 
causing mould issues. Other issues are as follows:  
 

pesticides and fertilizers leaving residue on surfaces;  
 
increased levels of carbon dioxide; and  
 
other chemicals used as part of the grow operation.  

 
The sources of mould growth includes particles in the carpet pile, in the furnaces 
ductwork and on other surfaces in the home.  

IV. COVERAGE ISSUES ARISING FROM GROW OPERATIONS:  

When an insurer has written a risk which has subsequently reveals a marijuana grow 
operation, there are several factors for consideration from a coverage perspective. While 
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the insurance industry has learned how to respond to these claims by amending their 
policy wordings and exclusionary language, the playing field continues to change. For 
example, in the past few years the British Columbia, Manitoba and Alberta Insurance 
Acts were revised to protect “innocent” insureds and prevent insurers from excluding 
fire losses except in certain circumstances; grow operations were not one of them.  
 
In light of the recent legislative developments, insurers continue to face increased risk 
by being exposed to the damages flowing from marijuana grow operations in their 
insureds’ houses. This section of the report addresses the coverage issues arising from 
these scenarios. 
 
I have identified the following possible coverage issues flowing from a marijuana grow 
operation in an insured’s home:  
 

1.  Breach of an Exclusion, either relating to a criminal act or, 
specifically, a grow operation;  

 
(a)  Innocent Insureds. Some provincial legislation protects 

those insureds in the household who had no knowledge of 
the illegal grow operation;  

 
(b)  Causal Connection to the Loss. Different exclusions create 

different requirements of proof of a causal connection 
between the grow operation and the loss. Case law and 
legislation also protects insureds in some circumstances 
where there is no causal connection between the loss and the 
grow operation; and  

 

2.  Material change in Risk. If the insured has increased the risk to the 
premises by operating a grow operation and failed to inform the 
insurer, the insurer may be entitled to void the policy as per 
Statutory Condition 4 of the policy;  

 
3.  Material Misrepresentation. If the insured has failed to report the 

presence of a grow operation at the time of the placement of 
coverage, the insurer may be entitled to void the policy as per 
Statutory Condition 1 of the policy;  

 
4.  Mortgagee Protection. In many circumstances the identified loss 

payees may seek recovery under the policy, regardless of the 
insured’s illegal grow operation or breach of the policy.  
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Each of these coverage issues is addressed in more detail below, considering both 
situations of a licensed and unlicensed marijuana grow operation.  
 

A. Breach of Exclusion:  

There are two exclusions which may be relevant to damage to a home that has a grow-
operation. If the grow operation is unlicensed, the criminal act exclusion may apply. In 
addition, a specific grow operation exclusion may be applicable in cases involving 
licensed and unlicensed grow operations.  

1. Criminal Act Exclusion:  
 
Property policies typically include the following exclusion:  
 

We do not insure loss or damage: 
 

18. resulting from any intentional or criminal act or failure to act by:  
(a) any person insured by this policy;  
 

Note that this exclusion will only apply in the case of an unlicensed grow-op, as it 
applies to a criminal act. With the more recent implementation of licensed grow 
operations, insurers are often now faced with “legal” grow operations. Armed with a 
license from the Federal Government, there is no criminal act and therefore the 
exclusion would not apply.  

2. Grow Operation Exclusion:  
 
A property policy may include the following exclusionary language:  
 

We do not insure loss or damage:  
 
arising directly or indirectly from the growing, manufacturing, processing, 
storing, possession or distribution by anyone of any drug, narcotic or illegal 
substances or items of any kind. This includes any alteration of the premises to 
facilitate such activity, whether or not you have any knowledge of such activity. 
This exclusion applies whether or not there are one or more other causes or events 
(whether covered or not) that contribute concurrently or in any sequence to the 
occasioning of the loss or damage;  
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This form of exclusion raises the following coverage issues:  
 

Innocent Insureds: Recent amendments to the Insurance Acts in some 
provinces (British Columbia, Alberta, Manitoba) protect “innocent 
insureds” in cases concerning a criminal act. This new legislation prohibits 
insurers from excluding the entire loss; those insureds who knew nothing 
of the grow operation (e.g., parents of the teenager, a spouse or children of 
the insured) are entitled to seek reimbursement of their losses under their 
policy. This legislation is discussed in further detail below.  
 

Causal Connection: There must be a causal connection between the 
loss (usually fire damage) and the grow operation (“resulting from”). At 
the coverage investigation stage this entails retaining a fire expert to 
ascertain if there is a connection between the fire and the grow operation. 
We have found that it is often the case that the fire expert is not able to 
reach this conclusion on a balance of probabilities, making this exclusion 
of no use to an insurer. For example, the fire expert will conclude the 
origin of the fire was in a garage, where a grow operation was located, 
and maybe even conclude it was electrical in nature, but not be able to 
opine that it was grow operation wiring that failed (as opposed to house 
wiring). The law concerning causal connection is discussed in further 
detail below.  

 

1. Innocent Insureds:  
 
 

Despite case law that provides that the reference in the exclusion to the wording “any 
insured” is sufficient to exclude the entire claim against all insureds (Scott v. Wawanesa), 
the Insurance Acts in British Columbia, Alberta, and Manitoba supersede this precedent. 
The British Columbia legislation provides a representative example:  
 

Recovery by innocent persons  
 
28.6 (1) Despite section 2.3, if a contract contains a term or condition excluding 
coverage for loss or damage to property caused by a criminal or intentional act or 
omission of an insured or any other person, the exclusion applies only to the claim 
of a person  
 

(a) whose act or omission caused the loss or damage,  
(b) who abetted or colluded in the act or omission,  
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(c) who  
(i) consented to the act or omission, and  
(ii) knew or ought to have known that the act or omission would 
cause the loss or damage...  
 

(2) Nothing in subsection (1) allows a person whose property is insured under the 
contract to recover more than their proportionate interest in the lost or damaged 
property.  
 

Consider a scenario wherein the parents and/or siblings know nothing about a teenage 
insured’s criminal conduct of growing marijuana for sale in his room. Under this 
legislation they are “innocent” and would receive their “proportionate” share of the 
loss. The parents would presumably argue that because the house is in their name and 
they own it jointly (joint tenancy vs tenants in common), they are entitled to 100% 
recovery for all contents and building. They will argue that the only thing not covered is 
the teen’s personal items. They could succeed on this point.  
 
At present, we understand that only British Columbia, Alberta, and Manitoba have 
passed legislation which includes the innocent insured provision set out above. It 
appears likely that other provinces across Canada will, in time, amend their insurance 
legislation to include an “innocent insured” provision. 
 
Some insurers adopt a policy wherein all policies across Canada are treated as if the 
innocent co-insured legislation is in every province. We note wording from a Manitoba 
homeowner’s policy is as follows:  
 

Nor do we insure loss or damage:  
 
21. resulting from an intentional or criminal act or failure to act by: 
  

a. any person insured by this policy; or  
b. any other person at the direction of any person insured by this policy; or  
c. any tenant, tenants' guests, boarder or employee, or any member of the 
tenants' household;  

 
(1) This exclusion applies only to the claim of a person:  
 
(i) whose act or omission caused the loss or damage,  
(ii) who abetted or colluded in the act or omission,  
(iii) who consented to the act or omission and knew or ought to have 
known that the act or omission would cause the loss or damage  
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(2) A person to whom this exclusion does not apply  
 

(i) must co-operate with us in respect of the investigation of the loss or 
damage, including, without limitation, by submitting to an examination 
under oath, if requested by us by producing for examination at a 
reasonable time and place designated by us, documents specified by us that 
relate to the loss or damage and by permitting extracts and copies of such 
documents to be made, all at reasonable place and time designated by us."  
 
(ii) cannot recover more than their proportionate interest in the lost or 
damage property.  
 

The wording of this exclusion is very similar to the innocent co-insured provision in the 
British Columbia, Alberta, and Manitoba legislation.  

2. Causal Connection:  
 

As stated above, the criminal act and grow operation exclusions require a causal 
connection between the loss and the grow operation. By including the phrase “arising 
directly or indirectly” the grow operation exclusion is broader in scope than the 
criminal act exclusion. As such, the causal connection between the loss and the grow 
operation can be less proximate. However, this wording still calls for an analysis of the 
connection between the loss and the grow operation and, as such, property insurers 
with this language are at a disadvantage in some circumstances where the loss is not 
connected to the grow operation. Conversely, some insurers have wordings which 
eliminate the causal connection altogether. See an example below:  
 

We do not insure:  
 
loss or damage to buildings or structures or personal property contained in them, 
used in whole or in part for the cultivation, harvesting, processing, manufacture, 
distribution or sale of marijuana or any product derived from or containing 
marijuana or any other substance falling within the Schedules of the Controlled 
Drugs and Substances Act.  
 

This form of exclusion eliminates any analysis of the cause of the loss. As long as the 
grow operation exists at the time of the loss, the exclusion is designed to prevent 
coverage for any loss or damage. It does not matter whether any insured is innocent or 
not, coverage is excluded (subject to the next two challenges – Relief from 
Forfeiture/Unjust Contract Provisions and Limits of Fire Exclusions - see below).  This 
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wording has been upheld as valid by the Ontario Court of Appeal in Pietrangelo v. Gore 
Mutual Insurance Company [2011 ONCA 162 (March 2, 2011). 
 

B. Relief from Forfeiture / Unjust Contract:  

Even with the elimination of the causal connection in the grow op exclusion, recent case 
law has interpreted the “unjust contract provisions” of Insurance Acts in their favor to 
grant the same result. An insured can apply for the exclusion to be set aside in cases 
where there is no connection between the breach of the policy and the cause of the loss.  
Again, in British Columbia’s Insurance Act: 
 

Unjust contract provisions  
 
32 If a contract contains any term or condition, other than an exclusion 
prescribed by regulation for the purposes of section 33 (1) or established by section 
34 (2) or (3), that is or may be material to the risk, including, but not restricted 
to, a provision in respect of the use, condition, location or maintenance of the 
insured property, the term or condition is not binding on the insured if it is held 
to be unjust or unreasonable by the court before which a question relating to it is 
tried.  
 

The Marche v. Halifax Insurance decision is cited for the proposition that “it is generally 
unjust and unreasonable for a court to give effect to a breach which is not causally connected to 
the loss”. Furthermore, in Mah v. Wawanesa Mutual Insurance Company, (2012), the 
Alberta Court stated:  

 
It is not the condition which is assessed but rather the operation of the condition 
in the specific circumstances of the claim which matters: Marche v. Halifax 
Insurance Co. 2005 SCC 6 (CanLII), [2005] 1 S.C.R. 47. 
 
 It is generally unjust and unreasonable for a court to give affect to a breach which 
is not causally connected to the loss: Marche v. Halifax Insurance Co. 2002 
NSSC 62 (CanLII), [2002] 202 N.S.R. (2d) 345, (N.S.S.C.).  
 
In this case, plainly the fires which occurred were caused by persons on the 
premises with no right to be there. A vacant property that is otherwise cared for 
does not necessarily attract squatters, drifters, and other sorts of people who have 
no interest in maintaining the property. However, a condemned house, or one 
vacant and not cared for and apparently abandoned, is likely to attract those very 
sorts of people. That is what makes the change material. The property was in 
greater peril because of its obvious status. That not one, but three fires occurred 
was predictable. In the circumstances, the status of 7812 was causally connected 
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to the fires, and therefore the failure to advise of the status change is a causally 
connected breach of the policy.  
 
Additionally, the plaintiff knew about the change in status of the property for 
months before the first fire. He offered no explanation for why he did not act. In 
my view, any reasonable person would have recognized the increased risk which 
came to pass. For those reasons, I have concluded that it is neither unjust nor 
unreasonable to allow the defendant to act upon the breach of the statutory 
condition 4. It follows that the plaintiff’s claim was rightly denied by the 
defendant. As a result, the plaintiff’s claim is dismissed.  
 

In the Mah case, the change at issue (vacancy) was found to be material. The above 
comments of the Alberta court are made in relation to its consideration whether or not 
to grant the insured relief from forfeiture (our “unjust contract” provisions). That being 
said, a material change does not have to be causally connected to the loss to prima facie 
allow the insurer to void the policy. However, the court is more likely to grant relief 
from forfeiture if the material change is not causally connected to the loss.  
 

C. Limits on Fire Exclusions:  

Even with an elimination of the causal connection between the loss and the grow 
operation, in British Columbia, Alberta and Manitoba the Insurance Act prevents a term 
or condition which excludes fire coverage unless specifically identified in the 
Regulations.  

 
Exclusions from coverage  
 
28.4 (1) An insurer must not provide in a contract that includes coverage for loss 
or damage by fire, or another peril prescribed by regulation, an exclusion (my 
emphasis) relating to the cause of the fire or peril other than an exclusion 
prescribed by regulation or established by section 28.5 (2) or (3). 
 
(2) An insurer must not provide in a contract that includes coverage for loss or 
damage by fire, or another peril prescribed by regulation, an exclusion relating to 
the circumstances of the fire or peril if those circumstances are prescribed by 
regulation.  
 
(3) An exclusion contrary to subsection (1) or (2) is invalid.  
 
(4) For greater certainty, subsections (1) and (2) apply in relation to loss or 
damage by fire, however the fire is caused and in whatever circumstances and 
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whether the coverage is under a part of the contract specifically covering loss or 
damage by fire or under another part.  
 

The Insurance Regulation further provides as follows:  
 

Fire exclusions  
 
6 (1) For the purposes of section 33 (1) [exclusions from coverage] of the Act, an 
insurer may provide in a contract that includes coverage for loss or damage by fire 
an exclusion for fire or explosion caused by  
 
(a) subject to section 35 [recovery by innocent persons] of the Act, a criminal act 
or omission, or an act or omission of the insured or a person having an insurable 
interest in the subject of the insurance, which act or omission was intended to 
bring about the loss or damage...  
 

Unfortunately, these regulations do not include an exclusion for a marijuana grow 
operation, only an exclusion for a criminal act which was “intended to bring about the 
loss or damage.” So, the intention of the insured is the issue. As the insured does not 
typically intend to burn the house and his grow operation, in British Columbia, Alberta 
and Manitoba it is more likely than not that the grow op exclusion and even the 
criminal act exclusion would not apply in cases where there was an accidental fire loss, 
regardless of a causal connection between the grow operation and the loss.  
 
In other cases though, water damage, mould, rot, etc., would still be able to be excluded 
(because the Insurance Act only prohibits exclusion of fire) and if so, property insurers 
with this language would still be better protected by removing the causal connection 
requirement from their grow operation exclusion. This would better protect insurers in 
circumstances of an illegal grow operation.  
 
If the causal connection is eliminated from the grow operation policy wording (as per 
the language noted above), then a court may agree with the argument that s. 33 ought 
not to apply because the grow op “exclusion” does not explicitly address the “cause” of 
any fire (or indeed, mention fire at all). It applies equally to “loss or damage” to 
premises in which activity relating to prohibited activity has occurred, regardless of 
how such damage arose. The Exclusion may have the effect of depriving an insured of 
coverage, but only because of the nature of the property at issue (i.e., its past use), not 
because the loss was caused by fire.  This argument has yet to be considered by a 
Canadian court. 
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D. Material Change in Risk:  

The alternate position property insurers should also consider is: “The insured has 
increased the risk to the premises by operating a marijuana grow operation and failed to inform 
the insurer, entitling the insurer to void the policy as per Statutory Condition 4 of the policy.”  
 
Statutory Condition 4 provides: 
 

Material change in risk  
 
4. (1) The insured must promptly give notice in writing to the insurer or its agent 
of a change that is  
 

(a) material to the risk, and  
(b) within the control and knowledge of the insured.  

 
(2) If an insurer or its agent is not promptly notified of a change under 
subparagraph (1) of this condition, the contract is void as to the part affected by 
the change. 
 

The following factors are considered when assessing this coverage issue:  
 

1.  Statutory Condition #4 entitles an insurer to void the policy. Was 
the policy language including Statutory Condition provided to the 
insured?  

 

2.  Is the change in risk “material”? What constitutes materiality?  

 

3.  Was the increased risk (grow operation) known to the insured? 
Rented dwelling, tenanted?  

 

Presuming 1 and 3 are established, the primary focus typically shifts to whether or not 
the insurer can establish “materiality”. The Canadian case law has identified that 
materiality is established by an insurer showing that, had it been aware of the change in 
risk, it would have charged a higher premium or refused to provide any coverage. In 
order to do so the following factors should be confirmed:  
 

Do underwriters have guidelines wherein they do not write any risks 
that include any illegal activity and, specifically, marijuana grow 
operations? I presume they do.  
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Does the insurer’s application for insurance specifically ask the insured 
if he or she has a licensed grow operation on the premises? This is 
typically not asked at present. Canadian courts have confirmed insurers 
must make an inquiry of a certain risk if they later wish to argue that risk 
was of material importance to them. A 2011 decision involving Aviva 
perhaps best clarifies this point.  

 

In Aviva v. Thomas, 2011 NBCA 96, Aviva litigated over coverage to an insured who 
failed to inform Aviva of an auxiliary wood stove he subsequently placed in the insured 
premises. When Mr. Thomas applied for his policy in 2000, the application indicated 
that his home’s primary heating source was electrical. At that time, this was the sole 
heat source for the home, so that indication was entirely truthful. The application also 
contained a question asking about the existence of auxiliary sources of heat and/or 
solid fuel heating units. However, the broker taking the application left this question 
unanswered, and struck out the question by drawing a diagonal line through it. 
 
In the fall of 2001, Mr. Thomas installed a woodstove in his home in an attempt to 
defray electrical heating costs. No mention of the woodstove was ever made to Aviva. 
The policy was renewed annually. Aviva’s annual renewal notices did not request that 
Mr. Thomas notify it of all changes material to the risk. Rather, the renewal notice 
simply stated:  
 

Enclosed is the renewal of your policy. Please ensure that all information is 
accurate as your coverage and premium are based upon the information you 
provided.  
 

The information that Mr. Thomas had provided was summarized in an accompanying 
certificate. True to the initial application, the sole information pertaining to sources of 
heat in that certificate was that the home’s primary source of heat was electric.  
 
In 2007, Mr. Thomas’ home was damaged by fire. A subsequent investigation revealed 
that the fire originated from the woodstove. Having learned of the presence of the 
woodstove, its apparent role in the fire, and pointing to the fact that it had not been 
notified of the woodstove, Aviva took the position that Mr. Thomas had failed to 
provide prompt notice of a material change in risk, and voided the policy.  
 
The court noted that the application and renewal documents referred to the home’s 
primary heating system as electrical, which implicitly allowed for auxiliary sources. 
Furthermore, the details of any such auxiliary heat source were neither requested nor 
provided at any time. In such circumstances, the court noted that where an insurer fails 
to ask about a matter, an inference may be drawn that the insurer does not consider that 
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matter relevant. Where an insured answers truthfully according to a reasonable 
interpretation of a question which is ambiguous or inadequately worded, he will not 
likely forfeit a claim on the grounds of misrepresentation or nondisclosure.  
 
Further, the court commented that an insurer should not be allowed to benefit from a 
problem it has created through poor drafting of its application forms. In the right 
circumstances, the same approach may be taken with respect to poorly drafted renewal 
notices as well. The court concluded that the nondisclosure of the material change in 
risk in this case resulted from the cumulative effect of:  
 

the insurer’s failure (through its broker) to ask about possible auxiliary 
heat sources;  
 
the lack of importance given to that question (inferred from the fact 
that the broker crossed this question off the form);  
 
the post-application failure to seek answers to that question, during the 
renewal process or otherwise; and  



the insurer’s advice to the insured at renewal time that coverage 
depended on the accuracy of the information that he had previously 
provided.  
 

Given those factors, the insured’s installation of as wood stove was not considered to be 
a change material to the risk requiring disclosure under the policy. The Court of Appeal 
upheld the trial court’s decision, finding coverage for the insured.  
 
This decision indicates that the courts will pay very careful attention to the steps taken 
by insurers (and their agents) in receiving applications for insurance and granting 
subsequent renewals in determining what changes in risk may be material, and whether 
those potential changes and the need to report them have been properly communicated 
to the insured.  
 
This decision highlights the merits in property insurers reconsidering their applications 
for insurance and renewal notices to ensure the questions or statements reflect their 
underwriting guidelines. Specifically, if a property insurer wishes to take the position 
that a licensed grow operation is a material change in risk, then that fact should be 
clearly communicated to the insured through the application process. Without doing so, 
the insurer is currently not adequately protecting itself from the increased risks to 
insured property by not being able to fully rely upon a defence of a Material Change in 
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Risk when it otherwise could be if the application process included an inquiry about a 
marijuana grow operation.  
 

E. Material Misrepresentation:  

The primary distinction between a Material Misrepresentation and Material Change in 
Risk is the timing of the increase in risk. Was the increased risk in place and known at 
the time of the application stage or was it brought in after the implementation of 
coverage? The legal principles of establishing materiality apply to both a 
misrepresentation and a change in risk.  
 

F. Mortgagee Protection:  

In circumstances where there is a mortgage on the property and there is a Standard 
Mortgage Clause included with the policy, then none of the coverage issues noted 
above will likely impact on the lender/mortgagee’s ability to seek payment of Actual 
Cash Value (“ACV”) under the policy, should the mortgagee bring a claim. We note, 
this is for ACV only, because that is the minimum figure an insurer would be obligated 
to pay the insured.  
 
The Standard Mortgage clause wording provides, 
 

1. Breach of Conditions by Mortgagor, Owner or Occupant - This insurance and 
every documented renewal thereof - AS TO THE INTEREST OF THE 
MORTGAGEE ONLY THEREIN - is and shall be in force notwithstanding any 
act, neglect, omission or misrepresentation attributable to the Mortgagor, owner 
or occupant of the property insured, including transfer of interest, any vacancy or 
non-occupancy, or the occupation of the property for purposes more hazardous 
than specified in the description of the risk;  
 

A separate discussion is required to better assess the options that are still available to 
property insurers in circumstances where a lender brings a claim under the Standard 
Mortgage Clause. For the purposes of this report however, it is suffice to say that this 
wording is designed to protect the interests of the insured’s lenders regardless of a 
grow operation caused by an insured or a tenant, even in situations of a valid grow op 
exclusion, material misrepresentation or material change in risk.  

V. CONCLUSIONS:  

1. Where there is a causal connection between an accidental fire loss and an illegal 
grow operation, the criminal act or grow operation exclusions should apply to 
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exclude the loss, unless the loss is in British Columbia, Alberta, or Manitoba, where 
legislation prohibits insurers from excluding fire losses except under specified 
regulations (of which a grow operation is not one).  

 
2. Where there is no causal connection between the loss and the illegal grow operation, 

an insured could successfully apply for relief from forfeiture and set aside an 
otherwise applicable criminal act or grow operation exclusion and obtain recovery 
for their loss. This is the insured’s burden if the exclusionary language does not 
require a causal connection. If the exclusion requires a causal connection (as per the 
wording reviewed) then the insurer must first establish a causal connection between 
the loss and the grow operation.  

 
3. In provinces where there are “innocent insured” provisions (such as British 

Columbia, Alberta, and Manitoba), even in situations where there is a causal 
connection between the grow operation and the loss (fire or otherwise) and a 
property insurer would be relying on a grow op or criminal act exclusion, the 
insured spouse, child or parent who can establish they did not know about the grow 
operation will be able to obtain recovery for their “proportionate share” of the loss. 
As this term has yet to be judicially considered or defined, it is not yet known how 
much of the insured loss would still be claimable. We typically recommend insurers 
assume 50% ownership each (Tenants in Common) as between spouses, as opposed 
to each spouse owning 100% of the property (Joint Tenancy).  

 
4. In provinces that prohibit most exclusions for fire losses, an insurer would have an 

increased chance of avoiding payment of a loss involving a legal or illegal grow 
operation by focusing instead on the voiding of the policy in its entirety for either a 
material change in risk or material misrepresentation. However, regardless of the 
province where the loss occurred, this option would not eliminate the insured’s 
right to attempt to claim relief from forfeiture if there was no causal connection 
between the loss and the grow operation.  

 
5. Although there is a prohibition in British Columbia and Alberta against insurers 

excluding most fire losses, insurers in those provinces should still be able to contend 
that, because voiding a policy is different from denying the policy on the basis of an 
exclusion, the prohibition of fire loss exclusions does not apply. Voiding the policy is 
taking the position that the policy did not exist at the time of the loss. As such, the 
legislation over what can and cannot be excluded in a policy ought to have no 
bearing on this position. This issue has yet to be judicially considered. Until such 
time as a contrary decision is provided, though, this is the rationale for reliance on a 
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material change in risk or material misrepresentation position (as opposed to a grow 
op exclusion).  

 

6. The above argument could also apply to stop the application of the “innocent 
insured” apportionment in situations involving a material change in risk or 
misrepresentation. The legislation provides that the criminal or intentional act 
exclusion only applies to the person whose act or omission caused the loss. As a 
material change in risk or misrepresentation does not involve a criminal or 
intentional act exclusion, the “innocent insured” legislation ought not to apply. 
Again, this specific issue has not yet been judicially considered. Note, this argument 
also has its’ challenges because the insurer would still need to rely on Statutory 
Condition 4 for a material change in risk voiding (which is by its own description, a 
“condition”) in the policy which would then trigger the right to void. An insured’s 
counsel would argue Statutory Condition 4 is also a term or condition excluding 
coverage for loss or damage to property. In response, the insurer Aviva would argue 
it is not a term that excludes coverage but a term that grants a right to the insurer to 
void the policy.  

 
7. In order to improve the strength of a “materiality” argument for a material change 

in risk or material misrepresentation position, a property insurer’s application form 
should include questions for the insured about a licensed grow operation.  

 
8. The interviews with the three experts noted in this report identify a variety of other 

non-fire-related forms of property loss that can result from legal or illegal grow 
operations. In those circumstances the legislation that prohibits the use of most fire 
exclusions in some provinces would not apply to prevent property insurers from 
reliance on their grow operation or criminal act exclusions.  

 
9. Until such time as the Federal Government proceeds to trial over the constitutional 

challenges to their new legislation, residential dwellings with legal grow operations 
will remain and insurers will continue to have an increased exposure for the 
potential damages to these buildings.  

 
10. If the Federal Government is successful, the exposure for damages to residential 

dwellings will be reduced. However, the increased risk will transfer to commercial 
properties.  

 
11. By requiring insureds to complete an application form that includes questions 

regarding a grow op, and in cases of absentee landlords, including monthly 
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inspection warranties, property insurers could reduce their potential exposure from 
claims involving grow ops.  

 
I hope this report is of assistance when confronted with a property loss involving a legal 
or illegal grow operation on an insured risk.  
 

Steven D. Wallace  
Dolden Wallace Folick LLP 


